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In the District Court of the United States in and for

the District of Idaho, Eastern Division

LESTER F. MURRAY and PACIFIC EMPLOY-
ERS' INSURANCE COMPANY, a Corpora-

tion, of California,

Plaintiffs,

vs.

LOUIS McFARLAND,
Defendant.

AMENDED COMPLAINT

Comes Now the plaintiff and for cause of action

against the defendant, alleges:

I.

That the jurisdiction of this Honorable Court is

based upon the fact that this is a civil action, and

that the plaintiff Murray is a resident of Illinois,

and that the plaintiff, Pacific Employers' Insur-

ance Company, is a corporation of California, and

that the defendant Louis McFarland is a resident

of Idaho. That the plaintiff Pacific Employers' In-

surance Company is qualified to do business in Utah

and in Idaho by reason of its having complied with

the laws of those states with respect to writing com-

pensation insurance and that the amount in con-

troversy in this suit exceeds the sum of Three

Thousand Dollars ($3,000.00) exclusive of interest

and by reason of the diversity of citizenship, the

United States District Court of the State of Idaho,

has jurisdiction, under Title 28, Section 41, USCA
(Judicial Code, Section 24, as amended.)
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II.

That the plaintiff Pacific Employers' Insurance

Company is a party to this action because it has a

claim against the defendant for compensation paid

to the plaintiff Lester F. Murray by reason of the

injuries sustained by him while acting in the line,

course and scope of his employment, and that the

said plaintiff Pacific Employers' Insurance Com-

pany has paid out the sum of Twenty-Eight Hun-

dred Thirty-Nine Dollars and 22/100 ($2839.22);

that said sums thus paid are as follows:

$ 380.40—Temporary Total Compensation.

605.20—Permanent Partial Disability.

1853.62—Medical Expense.

III.

That on the second day of October, 1951, at the

hour of approximately 3:45 o'clock p.m. of said

day, the plaintiff was driving his 1951 Plymouth

Sedan automobile in a northerly direction on U. S.

Highway 191 through the town of Downey, Idaho;

that at said time and place defendant Louis Mc-

Farland was operating a truck filled with grain in

a southerly direction on said Highway 191 in

Downey, Idaho, and that as a result of the negli-

gent, careless and heedless manner in which defend-

ant was operating his vehicle, it was caused to collide

with, and cause permanent personal injuries to the

plaintiff herein. That at said time and place in this

paragraph alleged, the plaintiff was an employee of

Inland Empire Insurance Company, an Idaho cor-
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poration, and was at said time and place acting in

the line, course and scope of his employment as

salesman.

IV.

That the defendant at said time and place was

negligent and careless in the following particulars:

(a) That the defendant failed and refused to

maintain or keep a proper or any lookout in south-

erly direction as he, the said defendant, made a

left hand turn and drove east across said highway

191 directly into the car being operated by the

plaintiff.

(b) That the defendant at said time and place

failed to have his said motor vehicle under control.

(c) That the defendant herein propelled and

drove his truck into a left hand turn across the

center line of said highway and into the car being

operated by the plaintiff, at a high, dangerous and

excessive rate of speed, considering the proximity of

the automobile being driven by the plaintiff.

(d) Defendant was further negligent and care-

less and heedless in operating his said automobile

upon the wrong side of said roadway and onto the

side of the roadway law^fully used by the plaintiff

herein.

(e) That the defendant was also negligent and

careless and heedless in failing to yield the right-of-

way to the plaintiff herein.

V.

That, as a result of this negligent conduct and as a

direct and proximate result thereof, the plaintiff
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lias suffered permanent and grievous personal in-

juries and damage to his said motor vehicle, which

he was at said time and place driving.

VI.

That at the time of said accident, the plaintiff

herein, Lester F. Murray, was regularly employed

and was earning from such employment the sum of

Four Hunderd Fifty Dollars ($450.00) per month,

and that by reason of said accident and injuries was

unable to work at his employment for a full period

of three months, and after returning to work was

only able to earn the sum of $250.00 for the first

month he returned to work, and further that the

said plaintiff, Pacific Employers' Insurance Com-

pany, a corporation of California, paid to the plain-

tiff Lester F. Murray for loss of wages, the sum

of $380.40, compensation.

VII.

That as a result of said collision between the

truck being driven by the defendant and the auto-

mobile being driven by the plaintiff, plaintiff suf-

fered the following personal injuries:

(a) Compression fracture body of the first lum-

bar vertebra with loss of one-half of the height of

the vertebra.

(b) Fracture, with displacement of the left

superior pubic ramus.

(c) Fracture, with displacement of the right

superior pubic ramus, comminuted.
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(d) Fracture, with marked displacement of the

left sacral wing.

(e) Dislocation with anterior widening of the

left sacro-illiac joint.

(f ) Fractures of the first, second and third left

transverse vertebral processes.

(g) Fractures of the left posterior ninth, tenth

and eleventh ribs.

(h) Fracture with displacement of the fifth

metatarsal bone of the left foot.

(i) Severe damage to the kidney with marked

bleeding and albuminuria.

(j) Cardiac decomposition.

(k) Concussion of the brain.

(1) Shock due to trauma and blood loss.

(m) Thrombo-phlebitis, severe, of the right leg.

VIII.

That as a result of said injury the plaintiff has

su:ffered and will continue to suffer pain and dis-

comfort as long as he may live.

IX.

Plaintiff alleges that as a result of his injuries he

has suffered permanent disability and that said dis-

ability will continue for the rest of plaintiff ^s

natural life. That, as a result of all the matters and

things set forth herein, the plaintiff, Lester F. Mur-

ray, has suffered damage in the sum of Fifty Thou-

sand Dollars ($50,000.00), and the plaintiff, Pacific

Employers' Insurance Company, by reason of the
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foregoing, has been required to and has paid out as

of this date as a result of said injuries the sum of

Twenty-eight Hundred Thirty-nine and 22/100 Dol-

lars ($2,839.22).

Wherefore, Plaintiff Lester F. Murray prays

judgment as follows: For the sum of Fifty Thou-

sand Dollars ($50,000.00) general damages, and for

the further sum of Twelve Hundred Nineteen and

60/100 Dollars ($1,219.60) loss of wages. The plain-

tiff, Pacific Employers' Insurance Company, prays

judgment in the amount of Twenty-eight Hundred

Thirty-nine and 22/100 Dollars ($2,839.22) for sums

paid by them to the said plaintiff, Lester F. Murray,

as alleged in the said complaint.

Dated this 18th day of October, 1952.

/s/ BEN PETERSON,

/s/ MILTON E. ZENER,

Residing at Pocatello, Idaho;

/s/ CHARLES WELCH, JR.,

/s/ ARTHUR NIELSEN,

Residing at Salt Lake City, Utah; Attorneys for

Plaintiffs.

[Endorsed]: Filed October 21, 1952.
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[Title of District Court and Cause.]

ANSWER TO AMENDED COMPLAINT

Comes now the defendant and as and for his an-

swer to the Amended Complaint of the plaintiff

alleges, affirms and denies as follows:

I.

That the said Amended Complaint fails to state

a claim against the defendant upon which relief can

be granted.

II.

Denies each and every allegation in said Amended

Complaint contained, save and except those allega-

tions hereinafter specifically admitted.

III.

Your defendant states that he has no information

as to whether or not the plaintiff. Pacific Employ-

ers' Insurance Company, a corporation, is a cor-

poration of the State of California, and likewise

he has no information as to w^hether or not the

plaintiff. Pacific Employers' Insurance Company, is

qualified to do business in Utah and in Idaho by

reason of having complied with the laws of those

states with respect to writing compensation insur-

ance, and therefore denies the same on information

and belief, but admits the remaining part of said

paragraph I of said Amended Complaint.

IV.

Your defendant states that he has no information

that the plaintiff. Pacific Employers' Insurance
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Company, is a party to this action, because it has a

complaint against defendant for compensation paid

to Plaintiff Lester F. Murray by reason of the in-

juries sustained by him while acting in the line,

course and scope of his employment, and therefore

denies the same on information and belief; and

your defendant likewise denies that the said plain-

tiff. Pacific Employers' Insurance Company, as a

result of the negligence of the defendant, and the

injuries to Plaintiff Murray, paid out the sum of

$2,839.22, or any other sum, or any other amount.

V.

Answering paragraph III, your defendant admits

that on the 2nd day of October, 1951, the plaintiff

was driving a sedan in a northerly direction on

U. S. Highway 191, and admits that your said de-

fendant was operating a truck filled with grain, but

denies each and every other allegation in said para-

graph contained, particularly denying that as a

result of negligence, carelessness, and the heedless

manner in which defendant was operating his ve-

hicle, it was caused to collide with, and cause per-

manent personal injuries to plaintiff herein, Lester

F. Murray.

Further answering said paragraph, your defend-

ant states that he has no information as to whether

or not the plaintiff, Lester F. Murray, was an em-

ployee of the Inland Empire Insurance Company,

and likewise states that he has no information as to

whether or not Plaintiff Murray was acting in line,

scope, and course of his employment, and therefore

denies the same.
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VI.

. Answering paragraph YII, defendant admits that

plaintiff, Lester F. Murray, was injured, but denies

that said injuries were occasioned by any negligence

on his part, and states that he is not aware of the

type, or kind of injuries sustained by plaintiff,

Lester F. Murray, and therefore, and for that rea-

son, on information and belief, denies each and

every allegation in said paragraph.

First Affirmative Defense

Further answering said Amended Complaint, and

as a first affirmative defense thereto, your said de-

fendant, Louis McFarland, alleges

:

I.

That the said plaintiff, Lester F. Murray, did not

exercise ordinary care, caution or prudence in the

premises to avoid said accident referred to in said

Amended Complaint, and the resulting injuries, if

any, complained of were directly and proximately

contributed to and caused by the fault, carelessness,

and negligence of Lester F. Murray, in the premises,

and the fault, carelessness and negligence of the

said Lester F. Murray contributed to and caused

whatever injuries said plaintiff, Lester F. Murray,

received.

Second Affirmative Defense

Further answering, and as a second affirmative

defense to said Amended Complaint, your said de-

fendant, Louis McFarland, alleges

:
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I.

That said plaintiff, Lester F. Murray, did not

exercise ordinary care, caution or prudence in the

premises to avoid said accident, and the resulting

injuries, if any, complained of were directly and

proximately contributed to and caused by the fault,

carelessness and negligence of the plaintiff, Lester

F. Murray, in the premises, and the fault, careless-

ness and negligence of said Lester F. Murray con-

tributed to and caused whatever injuries said plain-

tiff, Lester F. Murray, received, and that such

fault, negligence and carelessness of the said plain-

tiff, Lester F. Murray, was and is imputed to the

plaintiff, Pacific Employers' Insurance Company.

Third Affirmative Defense

Further answering said Amended Complaint, and

as a third affirmative defense thereto, your said de-

fendant, Louis McFarland, alleges

:

I.

That the said plaintiff, Lester F. Murray, did not

exercise ordinary care, caution or prudence in the

premises to avoid said accident referred to in said

Amended Complaint, and the resulting injuries, if

any, complained of were directly and proximately

contributed to and caused by the fault, carelessness

and negligence of Lester ¥. Murray in the premises,

and the fault, carelessness and negligence of the

plaintiff, Lester F. Murray, was the sole cause of

whatever injuries said Lester F. Murray received.
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Fourth Affirmative Defense

Further answering said Amended Complaint, and

as a fourth affirmative defense thereto, your said

defendant, Louis McFarland, alleges:

I.

That said plaintiff, Lester F. Murray, did not

exercise ordinary care, caution or prudence in the

premises to avoid said accident, and the resulting

injuries, if any, complained of were directly and

proximately contributed to and caused by the fault,

carelessness and negligence of the plaintiff, Lester

F. Murray, in the premises, and the fault, careless-

ness and negligence of said Lester F. Murray was

the sole cause of whatever injuries said plaintiff,

Lester F. Murray, received, and that such fault,

negligence and carelessness of the said plaintiff,

Lester F. Murray, was and is imputed to the plain-

tiff. Pacific Employers' Insurance Company.

Fifth Affirmative Defense

Further answering said Amended Complaint, and

as a fifth affirmative defense thereto, your said

defendant, Louis McFarland, alleges:

I.

That the said plaintiff, Lester F. Murray, failed

to see, or notice, or give way to defendant when he

had time and clearance to avoid a collision.
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Wherefore, Defendant, having fully answered,

prays that the plaintiffs take nothing by reason of

their cause of action, and that said defendant be

dismissed with his costs.

/s/ O. R. BAUM,

/s/ RUBY Y. BROWN,
Attorneys for Defendant,

Residing at Pocatello, Idaho.

[Endorsed]: Filed December 1, 1952.

[Title of District Court and Cause.]

MINUTE ENTRY—MAY 21, 1953

This cause came on for further trial before the

Court and jury; counsel for the respective parties

being present, it was agreed that the jury panel and

the alternate juror were all present.

Upon Motion of Ben Peterson, counsel for the

plaintiff, the deposition of Dr. Wallace S. Brooke

was ordered published. And here the plaintiff rests.

Plaintiff having rested comes now the defendant

renewing their motion for a Mistrial. The motion

was taken under advisement.

Plaintiff having rested comes now the defendant

and moves the Court for a directed Verdict in

favor of the defendant and against the defendant

in case the motion is overruled for a mistrial.

Upon convening of Court at 2:00 o'clock p.m., the

Court instructed the jury to find in favor of the

defendant and against the plaintiff.
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The Court discharged the alternate juror, and

the jury panel retired in charge of a Baili:ff, duly

sworn, to consider of their verdict.

On the same day the jury returned into Court,

counsel for the respective parties being present;

whereupon, the jury presented their written verdict

which was in the words following

:

[Title of Court and Cause.]

VERDICT

We, the Jury in the above-entitled case, acting

under the instructions of the Court, find for the

defendant and against the plaintiff.

MRS. ELLEN COREY,
Foreman.

The Verdict was recorded in the presence of the

jury, and then read to them, and they each con-

firmed the same.
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In the District Court of the United States for the

District of Idaho, Eastern Division

No. 1745

LESTER F. MURRAY, and PACIFIC EMPLOY-
ERS' INSURANCE COMPANY, a Corpora-

tion of California,

Plaintiffs,

vs.

LOUIS McFARLAND,
Defendant.

JUDGMENT

This action came on regularly for trial, the par-

ties appearing by their attorneys. A jury of twelve

persons was regularly empaneled and sworn to try

said cause. Evidence was introduced on the part of

the plaintiffs, at the close of which the defendant's

counsel moved the Court to instruct the jury to re-

turn a verdict for the defendant, which motion was

granted. The jury thereupon presented their writ-

ten verdict, which was in words following

:

We, the Jury in the above-entitled case, acting

under the instructions of the Court, find for the de-

fendant and against the plaintiffs.

MRS. ELLEN COREY,
Foreman.

Wherefore, By virtue of the law, and by reason

of the premises aforesaid, it is Ordered and Ad-

judged that said plaintiffs take nothing upon his
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Complaint herein, and that the defendant recover

its costs, taxed in the sum of $120.46.

Witness, The Honorable Chase A. Clark, Judge of

said Court, and the Seal thereof, this 21st day of

May, 1953.

[Seal] /s/ ED M. BRYAN,
Clerk.

[Endorsed] : Filed May 21, 1953.

[Title of District Court and Cause.]

NOTICE OP APPEAL

Notice is Hereby Given that Lester P. Murray

and Pacific Employers' Insurance Company, above-

named plaintiffs, hereby appeal to the United States

Court of Appeals for the Ninth Circuit from that

certain Order of Dismissal or Non-Suit or directed

verdict in which said Order judgment was entered

in favor of the defendant and against the plaintiffs,

such judgment having been entered on the 21st day

of May, 1953.

/s/ BEN PETERSON,

/s/ CHARLES WELCH, JR.,

/s/ ARTHUR NIELSEN,

Attorneys for Plaintiffs.

Service of Copy acknowledged.

[Endorsed] : Filed June 20, 1953.
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In the United States District Court for the District

of Idaho, Eastern Division

No. 1745

LESTER F. MUREAY and PACIFIC EMPLOY-
ERS' INSURANCE COMPANY, a Corpora-

tion of California,

Plainti:ffs,

vs.

LOUIS McFARLAND,
Defendant.

TRANSCRIPT

Before the Honorable Chase A. Clark.

Appearances

BEN PETERSON,

MILTON E. ZENER,

CHARLES WELCH, JR.,

ARTHUR H. NIELSEN,

Attorneys for the Plaintiffs.

O. R. BAUM,
Attorney for the Defendant.

* * *
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May 20, 1953—10 A.M.

* * *

MELVIN M. GRAVES
called as a witness for the Plaintiff, after being first

duly sworn, testifies as follows

:

Direct Examination

By Mr. Peterson

:

Q. Will you state your residence, Doctor?

A. Pocatello.

Q. In what business or profession are you en-

gaged? A. I am a surgeon.

Q. What educational qualifications have you

had?

Judge Baum: I will admit Dr. Graves' qualifi-

cations.

The Court: The qualifications are all admitted.

Q. Dr. Graves, you made an examination of a

Mr. Ijester F. Murray recently, did you?

A. Yes, I examined him on the 16th of May.

Q. When? A. May 16, 1953. [3*]

Cross-Examination

By Judge Baum

:

Q. You wouldn't say that Mr. Murray suffered

amnesia at the time of this accident, would you?

A. I simply said that he could have.

Q. You don't know that he did?

*Page numbering appearing at foot of page of original Reporter's
Transcript of Record.
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(Testimony of Melvin M. Graves.)

A. That's right. [7]

Judge Baum: That's all, thank you, Doctor.

Mr. Peterson : May I ask a few questions that I

overlooked on the direct examination?

The Court: Yes, you may.

Redirect Examination

By Mr. Peterson:

Q. Do you have some X-rays there, Doctor ?

A. Yes.

Q. Could you take them out of that folder

A. I think there are only two that are necessary.

Q. Now, this condition that we described with

respect to a blood clot, that doesn't show up on an

X-ray does it ? A. No, sir. [8]

JOHN L. TILLOTSON
called as a witness by the Plaintiif , after being first

duly sworn, testifies as follows

:

Direct Examination

By Mr. Nielsen: [10]

Q. Where do you reside Mr. Tillotson?

A. Downey, Idaho.

Q. What is your occupation or business?

A. City Marshal and constable.

Q. City Marshal at Downey? A. Yes, sir.

Q. How long have you been employed as the

Marshal ?
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(Testimony of John L. Tillotson.)

A. Around ten years—better than ten years.

Q. You are acquainted with Mr. McFarland, the

defendant in this case, are you not ?

A. Yes, sir.

Q. And how long have you known him?

A. I have known Mr. McFarland for several

years.

Q. You are personal friends?

A. Yes, sir, that's right.

Q. In connection with your activities as Marshal,

did you about the 2nd of October, 1951, investigate

an accident between two vehicles that occurred in

Downey, Idaho ? A. I did, sir.

Q. And was the driver of one of those vehicles

Mr. McFarland? A. Yes, sir.

Q. Where was he when you first arrived at the

scene of the accident?

A. He was outside of the truck, sir.

Q. Were the two vehicles there at the time you

came? [11] A. Yes, sir.

Q. What was the description of the two vehicles ?

A. One was pretty badly damaged, sir.

Q. What kind of vehicles were they?

A. May I look on my note book, your Honor?

The Court : Yes, you may.

Q. You made these notes at the time of the acci-

dent? A. Yes, sir.

Q. And you have your original notes in Court

with you? A. Yes, sir.

Q. You may refer to them to refresh your recol-
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(Testimony of John L. Tillotson.)

lection and then testify from your recollection.

A. Mr. Murray was driving a 1951 sedan and

Mr. Louis McFarland was driving a two-ton truck.

Q. This two-ton truck, did it have anything in it ?

A. Yes, sir, it was loaded with grain, approxi-

mately, I would say, about two hundred bushels of

wheat.

Q. Are you familiar with the kind of wheat it

was? A. No, I am not.

Q. At the time you saw the vehicles were they

on or off the highway'?

A. They were practically off the highway.

Q. In which direction were they facing ?

A. The truck was facing a little bit to the south

and east, and the sedan as I recall just a shade to

the north and east.

Q. Were they together at that time % [12]

A. Yes, sir.

Q. What part of the cars were together ?

A. The front part, that is, the front part of the

truck and the center of the sedan.

Q. And which side of the sedan?

A. The left side, sir.

Q. And what part of the truck?

A. The right front.

Q. Mr. Tillotson, and which side of the road

were they on? A. The east side.

Q. That would on the right hand side for vehicles

traveling north? A. That would be right.



vs. Louis McFarland 23

(Testimony of John L. Tillotson.)

Q. This highway that runs through Downey is

known as highway 91 and 191?

A. That would be right.

Q. And it runs generally in a north and south

direction? A. Yes, sir.

Q. How many lanes of traffic are there available

for automobiles traveling in a north and south di-

rection ? A. Two.

Q. One in each direction? A. Yes.

Q. Is that highway divided by a center line?

A. Well, I believe it is, yes, sir.

Q. Do you know how wide the hard surface of

the highway is ? [13]

A. No, I don't. I have it somewhere here.

Q. Did you make any measurements?

A. Yes, I think I did measure it, but I don't see

that I have it down here.

Q. At or near the point where you observed

these vehicles did you observe any side road taking

off the highway or coming on the highway?

A. I didn't get that.

Q. Is there a side road taking off from the main

highway at or near where you observed these ve-

hicles ?

A. Yes, there is a side road that takes off to the

main part of town.

Q. With respect to where the vehicles were is

that side road farther south or north?

A. South.

Q. Did you make any measurements as to how

far to the north of the side road the vehicles were?
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(Testimony of John L. Tillotson.)

A. I would say approximately 45 or 50 feet from

the stop sign there.

Q. Is there a stop sign indicating that vehicles

should stop coming from the side road to the main

highway ?

A. Yes, sir, a stop sign and a railroad sign.

Q. Now, Mr. Tillotson, referring to the first pic-

ture which is marked as Plaintiff's Exhibit 3, can

you tell the jury what that is a picture of ? [14]

A. That is a picture of the main highway coming

into town from the north and also the side road that

goes over the railroad into the main part of town.

Q. In which direction does that picture appear

to be taken? A. I would be looking north.

Q. From a point south of where the side road

takes off the main highway?

A. That is right.

Q. Is that a fair representation of

Judge Baum : I have no objection to the pictures.

The Court : May all of them be admitted without

any objection on your part. Judge Baum?
Judge Baum: Yes, sir.

The Court: They may be admitted at this time.

(Exhibits 3, 4 and 5 admitted.)

Q. Referring to Exhibit 3, you spoke of a stop

sign. You indicated that the vehicles appeared to be

north of a certain stop sign. Now, does that stop sign

appear on that exhibit ? A. Yes, sir.

Q. Where is that with reference to the exhibit?
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Judge Baum: We object to that, the exhibit

shows for itself.

The Court: He may testify in regard to it.

These exhibits will be handed to the jury however,

and they will be able to see what the exhibits

show. [15]

A. It is just a little south of where the accident

was.

Q. Is that the stop sign near the side about the

middle of the picture—is that the stop sign that

appears there? A. Practically, yes, sir.

Q. Now how far to the north of that sign would

you say the vehicles were when you first observed

them?

A. I would say anywhere between 45 and 50

feet.

Q. With reference to the hard surfaced portion

of the highway was there any part of the vehicles on

the hard surface of the highway ?

A. When I got there you mean?

Q. Yes.

A. This is all hard surface, it is oiled over

through here—they were over in here, but they were

off the main highway.

Q. They were off the main highway?

A. Yes.

Q. But on the oil which you say is along the

edge? A. Yes, it is oiled.

Q. Did you make any measurement of the pro-

longation of the highway line to any part on the

truck ?
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A. I measured from the highway to the rear part

of the truck, yes, sir.

Q. To which corner of the truck did you meas-

ure ? A. The right-hand corner.

Q. What was that measurement ?

A. Well, as I look at this it was 36 feet, I

thought it was 31 feet [16] but it was 36 feet from

the oil pavement to the front of the truck.

Q. Yes, but do you have a measurement to the

rear of the truck?

A. The back of the truck to the oil pavement

was 12^2 feet.

Q. I call your attention to some light material

that appears on the exhibit to the left of the stop

sign and I ask you if you are able to identify that

material %

A. It could be some of that wheat that was

thrown out of the truck, I wouldn't take an oath on

that.

Q. Was there any of the wheat spilled there from

the truck at the time of the accident?

A. Yes, sir.

Q. Calling your attention to exhibits 4 and 5, I

will ask you whether that appeared to be the Ply-

mouth automobile operated by Mr. Murray ?

A. It appears to be, yes.

Q. And it shows the left hand side, if

Judge Baum: I object to that as leading, the wit-

ness can answer without suggestion from counsel.

The Court: The questions are leading.

Q. Does it show the left-hand side ?
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A. Yes.

Q. Did you make any observation as to where

the impact between the vehicles had taken place, that

is, the position on the road ? A. Yes, sir. [17]

Q. With reference to the prolongation of the

right-hand side of the hard surface of the main high-

way what measurements did you makef

A. Do you want it all—all the measurements I

made.

Q. Did you make several measurements'?

A. I made the one measurement, do you want it

all—I will read it to you and if it is not right—not

what you want

Q. You read it to me.

A. 36 feet from oil pavement to front of the

truck; 171/2 feet from oil to the point of impact;

from point of impact to where both vehicles stopped

was 111/2 feet; from back of truck to the oil pave-

ment was 121/^ feet.

Q. Where was Mr. Murray when you saw him ?

A. Mr. Murray was out with the crowd there,

there was several there when I got there—you ask

about Mr. Murray *?

Q. Yes?

A. I beg your pardon, I was thinking of Mr.

McFarland—Mr. Murray was in the car—^in the

front seat of the car.

Q. Was anyone else with him?

A. No, sir.

Q. Did you talk to Mr. McFarland at the scene

of the accident ? A.I did.
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Q. With reference to how this accident occurred,

did Mr. McFarland say anything to you ? [18]

A. We always ask them about that, to get the

story from both participants.

Q. With reference particularly to where Mr.

Murray was, did he say anything as to where he

was?

Judge Baum. Objected to as leading. Let him

ask for the full conversation.

The Court: Sustained.

Q. With reference to how the accident occurred

what did Mr. McFarland say to you?

A. He said he was coming to town with a load of

grain, taking it over to the elevator, I believe, to get

treated and fanned for the purpose of planting or

selling. I wouldn't be positive but anyway he was

taking it to the elevator, and pulling on his right-

hand lane of traffic he had to make a left-hand turn

to get over that railroad crossing to get over to the

mill. It is the only way he had of doing it. Mr. Mc-

Farland told me that he signaled with his left arm

to make the left-hand turn. He told me he had no

way of avoiding the collision.

Q. Now, you wrote down what he told you at

that time? A. Yes, sir.

Q. Now, is that on the notes that you have there ?

A. No, I don't make that—at least I haven't got

that here, it may be on the original report. This is

a copy of my daily book that I have with me at all

times. I copy it from [19] there to here, and at

times it may make some impression on my mind.
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Q. (By Mr. Nielsen) : May I ask to have that

book for a moment, your Honor, to refer to his

notes ?

The Court: Yes, you may.

The Court: Do you have any objection to this

exhibit, Judge Baum ?

Judge Baum : None.

The Court : Then Exhibit 6 may be admitted.

Q. With reference to Exhibit 6 can you tell us

what that picture represents?

A. Yes, that is Mr. McFarland 's truck.

Q. That is the front end of the truck ?

A. Yes, sir.

Q. With reference to whether it appears to be a

fair representation of the truck at the time you saw

it at the scene of the accident, will you state whether

it is or not?

Judge Baum: Objected to as calling for a con-

clusion of the witness. It is in evidence without ob-

jection and if it is not a fair representation, they

had no business offerng it.

The Court: That's right—objection sustained.

Q. Mr. Tillotson, you stated that you had made a

report of this matter to the State Highway Depart-

ment or the Sheriff's Office? [20]

A. The Sheriff's Office, yes.

Q. That is on a printed form, is it not ?

A. Yes, sir.

Q. Now, in connection with that do you recall

what you wrote down on the form as to what the
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driver Mr. McFarland told you about how the acci-

dent happened f

A. No, I can't recall. That's a long while ago, but

if it is on there that is what it was.

The Court: Isn't there a statute that provides

that these reports are not to be used?

Judge Baum: That is what I thought, your

Honor.

Mr. Nielsen: I understood, your Honor, that it

referred only to the individual report and not to the

officer's report.

The Court: I think it refers to any officer's re-

port.

Q. Now, Mr. Tillotson

The Court : I think it refers to official reports.

Mr. Nielsen: I intend to use it to refresh his

memory only.

The Court : I think you are not permitted to it in

any way. Of course, I may be mistaken on this and

I could look it up.

Q. What if anything was Mr. Murray doing as

you saw him in the [21] front seat of the automo-

bile?

A. He was badly hurt, sir, and he was lying

there in a cramped position.

Q. Was he removed while you were there?

A. Yes, sir.

Q. Do you know what was done with him when

he was removed? A. Yes, sir.

Q. Will you state?

A. Doctor Burkett came there and we laid him
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on Dr. Burkett's stretcher and he was taken to the

Marsh Valley Hospital.

Q. Is Dr. Burkett a practicing physician in

Downey? A. Yes, sir.

Q. Can you tell us about the size of the bed of the

truck that was involved?

A. I didn't measure it, sir.

Q. I think you testified as to the approximate

amount of wheat or the grain that was on the truck ?

A. I did, yes.

Q. Tell us to what heighth the truck was loaded

with the grain, if you recall.

A. It was pretty well loaded but like I say I

couldn't tell, no, I couldn't tell because so much was

knocked out on the ground by the impact.

Q. Did you observe how close to the top the grain

was in the truck at the time you arrived ? [22]

A. Naturally there would be more grain in one

end than the other.

Q. I wonder if you do know how far down the

grain was from the top of the truck?

A. No, I couldn't say for sure.

Mr. Nielsen : Now, if we may reserve any further

examination on the diagram and report, I believe

we have no further examination.

Cross-Examination

By Judge Baum:

Q. You were asked about a conversation; now,

will you tell us all the conversation you had with Mr.

McFarland there that day when you arrived ?
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A. Well, I practically mentioned all I had with

Mr. McFarland for the time being.

Q. What was said as to who he had reported to

or if he had'? A. I don't understand.

Q. What was said with reference to reporting?

A. Mr. McFarland reported to me. I don't know

as he reported to anyone else.

Q. Was anything said about insurance?

A. Yes, sir.

Q. I want you to give all of the conversation that

you had with Mr. McFarland at the time that Mr.

Nielsen asked you about. [23]

Mr. Nielsen : We object to this as immaterial and

irrelevant and certainly has nothing to do with how

the accident occurred.

The Court: All the conversation would be ad-

missible.

A. Of course, I talked to Mr. McFarland and I

asked Mr. McFarland if he had insurance on his

truck. That is natural ; we always do in the investi-

gations and Mr. McFarland told me ^'no." He said

he did not.

Q. As I understand you Mr. McFarland told you

that he signaled that he was crossing the highway?

A. That's right.

Q. Did I imderstand you to say that it was the

right front fender of Mr. McFarland 's truck that

was injured? A. That's right, sir.

Q. His car or truck was located in a south and

southeasterly direction and Mr. Murray's was in a

northeast and southwesterly direction ?
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A. That's right, sir.

Judge Baum : I would like to have these exhibits

marked 8 to 13.

The Court : We will recess at this time imtil 1 :30

this afternoon.

May 20, 1953—1:30 P.M.

The Court: You have examined the exhibits,

do [24] you have any objection.

Mr. Nielsen: We have examined 8 to 13 and we

object to number ten. We think that has no bearing

here. As to the others we have no objection.

The Court : All the exhibits will be admitted ex-

cept number 10 and I will hear you on that, Judge

Baum.

Judge Baum: We expect to show the point of

impact from that exhibit.

The Court: It may be admitted also, now you

may show them all admitted—the ones counsel ex-

amined.

Mr. Nielsen: We have looked at Exhibits 14 to

17, inclusive, and we have no objection to any of

those.

The Court : They may be admitted.

Q. Do you know where the Murray car was taken

to? A. Yes, to the Hyde Motor Company.

Q. As I understand it this was a picture of the

car after it was taken to the Hyde Motor Company ^

A. Yes, sir.

Q. I refer to Exhibit 16—first, Mr. Tillotson,

which exhibit was that"? A. 17.

Q. I refer you now to Exhibit 16. Will you say
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what that is ? Is that the same car but a front view ?

A. I would say it is, yes.

Q. Exhibit 15 is another view, is it not—a side

view? A. Yes. [25]

Q. And 14 also ? A. Yes, sir.

Q. Referring to Exhibit 13, can you tell us from

what point that was taken, if you know?

A. I would say it was taken north of the ac-

cident.

Q. And looking south'?

A. Yes, sir, facing south.

Q. Is the mark showing to the left where the

telephone or telegraph pole is—is that the entrance

way over to the east side of Downey %

A. Yes, sir.

Q. That roadway

A. You can see the road there.

Q. That goes over the railroad ?

A. To the main part of town, yes.

Q. And the same condition is true as to Exhibit

12 ? A. Yes, sir.

Q. And likewise to 11? A. Yes, sir.

Q. Now, Exhibit 9, was that taken from a point

further south still looking into that driveway ?

A. I would say it was, yes, sir.

Q. The driveway is immediately to the left of the

picture? A. That's right. [26]

Q. Number 10 ; where is the point that was taken

from?

A. That could be taken both ways as far as I am
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concerned but I would say it was taken from the

south.

Q. And likewise Exhibit 8 ?

A. Yes, from the south.

Q. Mr. Tillotson, do you know—first, the acci-

dent was reported to you as an officer, was it not?

A. Yes, sir.

Q. Where were you when you received the re-

port ? A. At my home.

Q. How far is that from the scene of the ac-

cident? A. Not over three blocks, sir.

Q. And did you go immediately ?

A. Absolutely.

Q. And the cars had not been moved when you

arrived? A. No, sir.

Q. Now, the state of the weather at the time you

left your home to go to the accident ?

A. Very cloudy and rainy.

Q. Was it raining sufficiently so that you got

wet? A. Yes, sir.

Q. Was the pavement wet? A. Yes, sir.

Q. Were there any pools of water on the pave-

ment? [27]

A. As to that I didn't notice but it was raining

right hard.

Q. May I see your book, please ? Opposing coun-

sel took a look at it—may I see it? A. Yes.

Q. This morning you were talking about some

distances ? A. Yes.

Q. You had written those down?

A. Yes, sir.
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Q. Those are not in here?

A. They are right in there, there is more than

one sheet to that. The measurements are the last

sheet.

Q. I notice in this book you have made an ob-

servation, Mr. Witness, as to what it looked like to

you, is that correct?

Mr. Nielsen: We object to that, your Honor, as

calling for a conclusion of the witness and imma-

terial.

Judge Baum : I will withdraw it at this time.

Q. The information you have on that book you

wrote down when?

A. At the scene of the accident.

Q. Now, you were asked by opposing counsel to

tell about certain measurements taken from that

book. Now, what else have you in that book ?

Mr. Nielsen : Again we object on the ground that

it is incompetent, immaterial and irrelevant as to

what is in this book and it is self-serving.

The Court: How long have you been a police

officer? [28] A. About ten years.

The Court : You have examined a good many ac-

cidents ?

A. Yes, sir, but this is the first time I was ever

called in court on one.

The Court: He may answer.

Q. You may state.

A. Here is what I have. "Looking both cars over

at the scene of the accident, it looked to me like the

Plymouth ran into the right front side of the truck."
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Q. Mr. Tillotson, do you know as to whether or

not where this accident happened is within the limits

of the village of Downey ? A. Yes, it is.

Q. And this highway upon which these cars were

driving at that point is within the village of

Downey, is it ? A. It is.

Q. When you were talking this morning about a

sign and said this impact happened 45 feet north,

above that, is that still within the village of Downey ?

A. Yes, sir.

Q. I believe you stated that it was 11% feet from

the point of impact to where the vehicles were

stopped, is that right? A. That is right. [29]

Q. I don't believe I understand you on that; you

mean after the vehicles hit each other there was

some travel of one or both of them and the farthest

was 11% f^et away from there?

A. That is right, sir.

Q. And the truck would not have travelled that

111/; feet as it was to the west of the sedan ?

A. I beg your pardon.

Q. The truck was west of the sedan, and it was

the farthest from the point of impact as that 11%
feet indicates

?

A. That's right.

Judge Baum : That 's all, your Honor.

Redirect Examination

By Mr. Nielsen

:

Q. Referring again to the measurements — I

don't know whether you understood Mr. Baum's
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question. Will you again state the distance from the

point of impact to the front of the truck ?

A. I have from the point of impact to where both

vehicles stopped was 11% feet.

Q. To what point did you measure from the

point of impact?

A. Let me see—^it was from where it showed me
that they came together by the glass laying there to

where the front end of the car was stopped.

Q. The front end of the car or the truck?

A. It would be the car, that would be right. [30]

Q. You didn 't put down in your notes any of the

conversation you had with either of the drivers, did

you ? A. Not on here, no, sir.

Q. That is on your original notes *?

A. I believe it is, sir, as I remember.

Q. Can you tell us whether you have related all

the conversation between you and Mr. McFarland

as far as you can remember ?

A. As far as I can remember practically all of it,

there may be a few more little things—that is a long

while to remember.

Q. Referring to this— strike that— refreshing

your recollection, Mr. Tillotson, isn't it true that Mr.

McFarland told you that he did not see the ap-

proaching Murray car in time to stop to avoid a col-

lision %

A. I don't remember that statement, sir.

Q. Would you say that he didn't?

Judge Baum: We object to that unless he has

something to prove that statement.
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The Court: Yes, you can't impeach your own

witness unless you have the evidence.

Mr. Nielsen : We do have the evidence and I was

laying the foundation for the impeaching question.

The Court : Are you going to impeach your own

witness? [31]

Mr. Nielsen : It was our intention if he said that

he didn't remember.

The Court : Counsel may approach the bench.

(Conference between Court and counsel.)

The Court : I will sustain this objection, I

couldn't even allow a stipulation that would violate

the statute. I want to say to the jury that sometimes

when questions are asked, the jury may think that

there is something being hidden from the jury and

the fact that this report has been mentioned in Court

at all is prejudicial error and the Court would be

justified in granting a mistrial because the statutes

of the State of Idaho prohibit the use of anything

on a report by a police officer to the city or state

from being admitted in evidence in any way, and I

don't want the jury to get the impression that there

is anything on this report in connection with this

case that would be prejudicial to either of the par-

ties here. I think you will understand that it is very

easy to suggest that there is something in existence

that is being covered up from the jury. That is not

the case here, and if I thought that any member of

the jury would be influenced in any way by the men-

tioning of this report then I would grant a mistrial
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on my own motion. Under the circumstances I am
satisfied that no one on this jury would be preju-

diced in any way or influenced by anything except

what you hear from the [32] witness stand.

Judge Baum : We would like to have a few min-

utes to consider the proper motion at this time.

The Court: The jury may be excused.

(In the absence of the jury.)

Judge Baum: The defendant at this time moves

for a mistrial by reason of the following facts : That

the Plaintiffs herein have referred to privileged

communication and have shown before the jury that

they had in their hands a copy of a report which

they were not privileged to have and that it was

demonstrated to the jury by counsel having it in his

hand and walking to the Bench with it and for the

further reason that the action of counsel in refer-

ring to the report before lunch and the matters that

occurred after lunch is prejudicial to the rights of

the defendant, and that the defendant has been

prejudiced by the remarks of counsel and the ques-

tions of counsel pertaining to this report and more

particularly in view of this witness's answers that

he made before noon and the further fact that they

were attempting to impeach their own witness, and

owing to the further fact that error was committed

prejudicial to the defendant by the inference that

was created that this witness had put things on his

report that he has not testified to here today. [33]



vs. Louis McFarland 41

(Testimony of John L. Tillotson.)

The Court: This man was called as Plaintiff's

witness and I want to look into this a little.

Mr. Peterson : May I make an observation at this

point, your Honor ? We are not attempting nor shall

we attempt to impeach the honesty or the veracity

of any of the statements that this witness has made.

We only seek to enlarge his testimony by such

method as is proper to refresh his recollections as to

other matters, not to impeach the truth of his state-

ments. We do not question the truth of any of the

statements that have been made, we only desire to

elicit proper evidence to enlarge his testimony and

not to say that any of it is untrue—there is a dis-

tinction, if the Court please; there is a distinction

between saying that what your witness has testified

to is not so and trying to produce evidence beyond

the scope of his testimony.

The Court: I think in view of the fact that the

use of the report was so prejudicial and the fact that

counsel had the report I am certain that the jury

got the same inference that I got that this was in the

report, because counsel was holding the report in his

hand and he was asking this question of the witness.

I think the damage is done, I don't think even if

you put on other testimony outside of the report in

connection with any statement he made, the jury

would still think [34] that the statement was in this

report. I will not say that you can't do it at this

time. I will leave the matter open for you to recall

this witness later after I have ruled.

Judge Baum : May I make an observation at this
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time—if this witness had taken them by surprise

that would be one thing, but one of the questions

asked was, '^Aren't you friendly to the defendant?''

Now, they knew enough to ask that question; they

knew who he was, he is an officer of the law; they

had conferred with him, and then they asked that

question and then at this point after this other

error, to seek to impeach him places the defendant

in a very unfair position.

The Court : I will reserve my ruling and then if

I decide against you I will ask you to make your

offer of proof, Mr. Peterson.

(In the presence of the jury.)

The Court : Ladies and Gentlemen of the Jury, I

am going to violate the statute a little myself so as

to disabuse your minds in connection with this re-

port for fear that you may have some impression

that the matter concerning which counsel was asking

the witness is in the report. I will say, it is not in the

report so that you can take my word for that. I

mention this so that you will not be prejudiced in

any way by thinking that something of that kind

was in the report.

Q. Mr. Tillotson, do you have any recollection as

to how long you were at the scene of the accident

when you investigated [35] the accident '?

A. I imagine I was there a good hour.

Q. During that time did you or do you know

what happened to the debris and the wheat that

spilled out there at the time of the accident ?



vs. Louis McFarland 43

(Testimony of John L. Tillotson.)

A. It stayed there that night.

Q. And do you know if it was subsequently re-

moved? A. Yes, sir, it was.

Mr. Nielsen : That is all.

Judge Baum: Yes, that's all.

LEO a. BURKETT
called as a witness by the Plaintiff, after being first

duly sworn, testifies as follows

:

Direct Examination

By Mr. Peterson

:

Q. What is your vocation. Doctor?

A. Physician.

Q. Where do you practice ? A. Downey.

The Court: Will you admit the Doctor's qualifi-

cations. Judge Baumf
Judge Baum : Yes, sir.

The Court: The Doctor's qualifications are ad-

mitted, now, you may proceed.

Q. You were called sometime in October, 1951,

were you, Doctor ? [36] A. Yes.

Q. You have some records there and you may re-

fer to them.

A. Yes, I have them—it was October 2.

Q. Where were you called?

A. I was called to the scene of the accident. It is

right in the City of Downey on the highway.

Q. What did you observe when you got out there.

Doctor? A. Well
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Judge Baum: We admitted his qualifications.

Now do you call him as a physician or just a witness.

Q. Did you see Mr. Murray when you went out

to the scene of the accident ? A. Yes, sir.

Q. What condition was he in—where was he ?

A. He was still in the car and as I recall he was

in sort of a sitting position sort of leaning over to

the right.

Q. What did you do then?

A. I had another physician, he happened to be at

my office—we examined him to see what his general

physical condition was ; he was in quite a bit of pain

and we gave him medicine for pain, we put him on

the stretcher and put him in the ambulance and took

him to the hospital.

Q. Do you recall whether or not he was conscious

at that time?

A. He was not fully conscious but I would say

sort of semi-conscious. [37] You couldn't say that

he was completely unconscious ; he would arouse but

he was sort of dazed.

Q. Where did you take him?

A. To the hospital at Downey.

Q. And what treatment did you administer?

A. Well, he was more or less in traumatic shock,

he wasn't in surgical shock and we took him directly

to the X-ray room and examined him carefully, we

took X-rays of him. More or less he was complain-

ing of—mostly his complaint was pain in the back,

he could tell you where he hurt and we took X-ray

of his pelvic region and his ribs and chest region.

I
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Q. Did he have any evidence of a blow on the

head, do you recall?

A. Yes, he had had a blow on the head all right,

he had about an inch long cut on the side of his

head. [38]
* * *

WELDON NYE
called as a witness by the plaintiff, after being first

duly sworn, testifies as follows:

Direct Examination

By Mr. Peterson:

Q. Where do you live. Corporal?

A. Ogden, Utah.

Q. Where are you stationed?

A. Barstow, California.

Q. You are in the United States Army?
A. Marine Corp. [41]

Q. Are you married or single?

A. Married.

Q. Your home is in Ogden ? A. Yes, sir.

Q. How were you employed during the month of

October, particularly October 2, 1951 ?

A. Union Pacific Railroad, telegraph operator.

Q. Where were you on October 2, 1951, in the

late afternoon 3:15 or 3:30 that afternoon?

A. In the highway cafe.

Q. Where is the highway cafe?

A. Across the street from the depot.

A. Where is the highway cafe with respect to

highway 91 through Downey, north and south ?
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A. How do you mean'?

Q. Where is the highway cafe with respect to

the highway?

A. On the west side of the highway.

Q. About how far from the highway ?

A. Ten or fifteen feet back from the highway.

Q. You went into this cafe did you ?

A. Yes.

Q. What were you doing in there?

A. Having a cup of coffee.

Q. Did anjrthing occur or did you notice any-

thing unusual at that time ? [42]

A. I heard a crash.

Q. What did you do when you heard the crash?

A. I turned and looked out the window.

Q. When you looked out the window what did

you observe?

A. I observed a truck pushing a new Plymouth.

Q. Now, what do you mean by that ?

A. The front bumper was in contact with the car

and pushing it off the road.

Q. Where, if you recall, was this truck and this

car when you made this observation ?

A. It was just north of the intersection going

up into the town of Downey.

Q. Which way, at that time, when you made that

observation, would you say that the truck was point-

ing ? A. Southeast.

Q. Which way, if you recall, was the other car,

the touring car, pointing? A. Northeast.

Q. Northeast, is that right ?
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A. I think so.

Q. What portion of the truck—I will withdraw

that—do you have any recollection or estimate of

how far you observed this truck to be pushing the

car?

A. I really can't say. I know he was pushing

him.

Q. The bumper of the truck was in contact with

what portion of [43] the car, do you recall?

A. The center structure of the car on the left

side.

Q. After you observed this what did you do ?

A. Went across the street to the wreck.

Q. What did you see when you got there?

A. The truck driver had the car door open and

was attempting to help Mr. Murray out of the car.

Q. Did you observe the location of the truck and

the car ? A. They were off the highway.

Q. On which side of the highway were they?

A. The east side.

Q. Where was the bumper of the truck with re-

spect to the touring or the passenger car ?

A. It was in contact with the doors on the left

side.

Q. It was where ?

A. In contact with left side of the car against the

two doors.

Q. Did you see anybody in the touring or passen-

ger car? A. Mr. Murray.

Q. What did you do next after that?

A. I went back and told someone
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Q. Went back where ? A. To the cafe.

Q. Who did you tell to calH

A. I just hollered it in the door to call the police.

Q. Then what did you do.

A. I told them to call the police and an ambu-

lance, then I went f44] back to the scene of the ac-

cident.

Q. What did you observe when you went back

there?

A. Mr. Murray was attempting to sit up and I

made him lie quiet in his car.

Q. What happened after that?

A. Shortly after that the ambulance arrived.

Q. Do you recall which side of the car they took

Mr. Murray out? A. The right side.

Q. What was he doing in the car when you got

back there.

A. He was laying there moaning, he was trying

to sit up.

Q. How long after that was it that the ambulance

came?

A. It wasn't very long, not over five or ten

minutes.

Q. What happened after the ambulance got

there ?

A. The doctors—there was a woman there and

myself took Mr. Murray out of the car, put him on

the stretcher and lifted him into the ambulance.

Q. Then the ambulance drove away?

A. Yes, sir.
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Q. Did you have any further contact with Mr.

Murray at that time ?

A. I wanted to see how badly he was hurt so I

went to the hospital to see him.

Q. You visited him several times *?

A. Just once.

Q. Is this the man sitting here, the same man
you helped out of the car and into the ambulance on

that date? [45] A. Yes.

Q. After the ambulance drove away with Mr.

Murray in it what did you do then *?

A. Went back over to the cafe.

Q. Did you see anybody in the cafe?

A. Not in the cafe, but outside.

Q. Did you see a man standing outside the cafe ?

A. Yes, sir.

Q. Did you and he have a conversation at that

time? A. Yes, sir.

Q. Do you recall—don't answer until counsel has

a chance to object. Do you recall generally what was

said by him and what was said by you?

A. Yes.

Q. What was that conversation?

Judge Baum: Objected as no time or place is set

and the defendant was not present, it is pure hear-

say.

The Court: Sustained.

Q. How long after this accident occurred do you

suppose it was that you met this man in front of the

cafe?
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A. Ten or fifteen minutes. It wasn't long but it

was after the ambulance left.

Q. Who was present beside you and this gentle-

man ? A. No one that I know of.

Q. Do you know who that man was ?

A. No. [46]

Q. Do you remember how he looked, his general

appearance? A. About 45 or 50.

Q. Just answer the question, do you or not?

A. No, oh, yes, I remember his appearance.

Q. Had you ever seen him before ? A. No.

Q. Have you ever seen him since?

A. No, sir.

Q. Did you ask his name or his identity?

A. No.

Mr. Peterson: We renew the question, if the

Court please.

Judge Baum: The same objection.

The Court: The objection will be sustained.

Q. Do you have an idea of the nature of the high-

way, the roadway that runs through Downey to the

north ? A. Yes.

Q. Is that roadway that leads from the north of

Downey south to the edge of Downey on the south,

is that a straight road ?

A. Comparatively straight, there is a slight
curve.

Q. Where is this curve on this road?

A. It curves a little, going to the south it curves

just a little to the left and then there is a turn going

ofe on 91.
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Q. There is an intersection that leads from that

main road Highway 91 to the east across the railroad

track? [47] A. Yes.

Q. Both of these motor vehicles, the truck and

the passenger car, do you have any idea or recollec-

tion of about how far these cars were to the east of

the main Highway 91 when you got over there f

A. I didn't measure it but I believe that the

back end of the truck was about six feet from the

main highway.

Q. The truck when you got over there was it

loaded or otherwise? A. It was loaded.

Q. What was it loaded with ? A. Grain.

Q. Do you have any idea or opinion as to the size

of the truck ?

A. No, but I think about a two-ton or two and a

half, something like that.

Q. You didn't make any measurement or any-

thing like that at the scene of the accident?

A. No.

Q. Was there some grain on the highway, down

on the road, did you notice ? A. Yes.

Q. Where was that grain on the highway that

you noticed, with respect to the truck?

A. To the rear and the right of the truck, it was

in kind of a semi-circle.

Q. Do you have any recollection now, did the

truck appear [48] to be fully loaded or otherwise?

A. It was pretty well full, yes.

Mr. Peterson: I believe that is all, your Honor.
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Cross-Examination

By Judge Baum

:

Q. How long have you lived in Downey?

A. I didn't live in Downey.

Q. You were an operator there at that time ?

A. Yes.
I

Q. Then how long had you been there at that ':

time?

A. I had been there about two weeks. I can't say

now just how long I was there.

Q. This road you have been talking about, that

is the north and south highway? A. Yes.

Q. The depot is in a close proximity to where

this accident happened? A. Yes.
j

Q. And this cafe is, too, is it not? A. Yes.

Q. Looking north from this cafe, doesn't this

road bend or curve to the east?

A. The main highway? i

Q. Yes.
'

A. Not until you get down the road quite a

ways. [49]

Q. How far is it from the scene of the accident to

the north before this road starts to curve ?

A. Looking north?

Q. Yes.

A. Quite a distance before you make any kind of

a turn.

Q. Is it a mile or two miles?

A. I am not that good a judge of distance.

Q. Then you don't know how far it is, do you?
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A. Quite a ways, that's all I know.

Q. Looking south from the cafe there is also a

curve to the east, is it not? A. Yes.

Q. That is quite noticeable, isn't it?

A. Yes, sir.

Q. And that starts right at the cafe, doesn't it?

A. To a certain extent, yes.

Q. Now, were you at the counter at the time you

heard this crash? A. Yes.

Q. Now, were you sitting at the counter when

you heard this crash? A. Yes, sir.

Q. Looking in what direction?

A. I believe I was facing the west.

Q. You were facing the west ?

A. Yes, I believe so. [50]

Q. With your back to the highway?

A. Yes.

Q. You got up and went to the window?

A. No, I turned and looked out the window.

Q. And there you saw these cars?

A. The truck and the car.

Q. Were they on the highway at that time?

A. They were moving off the highway.

Q. You know about the pavement on the high-

way ? A. Yes.

Q. Were they on that part of the highway at

that time?

A. They were going off—the truck was going

off and the car itself was off the highway.

Q. Was the truck off the highway?

A. When they stopped they were.
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Q. At the time you first observed them ?

A. I believe they were.

Q. You saw where the point of impact was,

didn't you?

A. I didn't see the impact itself, no.

Q. When you got out there you could see where

the cars hit? A. Yes.

Q. You could see the glass?

A. The glass and the grain, yes.

Q. That point of the impact was considerable

east of the paved strip that runs north and south,

was it not? A. Considerably east. [51]

Q. Yes.

A. I believe there was grain spilled on the high-

way itself, too.

Q. You saw the glass? A. Yes.

Q. Now, where you saw the glass first was that

east of the paved portion of the highway running

north and south? A. I believe it was.

Q. And how far east?

A. It wasn't very far.

Q. Was it five feet, ten feet or fifteen feet?

A. About five, maybe a little more.

Q. Now there is a paved portion of that road

that makes a curve and runs across the railroad

track, isn't there? A. Yes.

Q. And it was north of that? A. Yes.

Q. How far north of the pavement of the inter-

secting road? A. Thirty-five or forty feet.

Q. You know the shoulders that is on that high-

way ? A. Yes.
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Q. Now, this point of impact where this glass

was, how far east of the shoulder was this point of

impact ?

A. Which shoulder—the north shoulder of the

curve ?

Q. You said there was a shoulder on this road

that ran north and south? A. Yes. [52]

Q. Now, I asked you how far east of this shoul-

der was the point of impact, where this glass was?

A. About five feet.

Q. It was five feet from the shoulder out to the

point of the impact? A. I believe so.

Q. Was there a shoulder on this intersecting

street that runs east and west? A. Yes.

Q. And how wide was that shoulder?

A. I don't know.

Q. And how wide was this shoulder on the road

going north and south?

A. I don't know, I didn't make any measure-

ments at all.

Q. Now, taking into consideration the shoulder

on the east and west road, do you think that the

truck was 35 to 40 feet north of that ?

A. Yes.

Q. And it was out in the area that is not used

for a highway? A. Yes.

Q. And the truck was faced south and east and

the car north and east ? A. Yes.

Q. Now what part of the bumper of the truck

was against the car. [53]
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A. The biggest majority of the front bumper
was in contact with the car.

Q. Do you know how far it pushed the car?

A. No, I don't know how far it pushed it but

it was pushing the car.

Q. You don't know how far? '

A. No, I didn't go out and measure it.

Q. Have you been to the scene of the accident

since then? A. Yes.

Q. Did you notice some nails put there in the

ground with a little flag on them? A. Yes.

Q. When did you see those?

A. Yesterday.

Q. Who did you go there with?

A. I went there with Mr. Welsh.

Q. And Mr. Murray? A. Yes.

Q. Mr. Welsh is one of the attorneys?

A. Yes.

Q. Do you know who put those nails there?

A. I believe it was Mr. Tillotson.

Q. Didhe tell you that? A. No.

Q. Who did tell you? [54]

A. Mr. Murray.

Q. Mr. Murray told you?

A. No, sir, I didn't mean Mr. Murray; it was

Mr. Welsh.

Q. Did Mr. Welsh tell you he was present when

Mr. Tillotson put them there ? A. No.

Q. Then you don't know who put them there,

of your own knowledge, do you? A. No.

Q. How many nails were there ?
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A. I saw one, there was one or two, I just saw

the one.

Q. Do you know what it indicates ?

A. The right rear of the truck.

Q. Who told you that? A. Mr. Welsh.

Q. Oh. Mr. Welsh told you that.

Mr. Nielsen: We object to that. It is not proper

cross-examination.

The Court: He may answer.

Q. So Mr. Welsh told you what that nail was

for? A. Yes.

Q. And he told you what it indicated ?

A. Yes, sir.

Q. And that's all you know about it?

A. No.

Q. That's all you know about the nail?

A. About the nail, yes. [55]

Q. You don't know the point of impact or where

the wheels stopped or anything of your own knowl-

edge, do you ?

A. Pretty close to where the cars stopped.

Q. You don't know the exact spot, do you?

A. No, I didn't measure anything.

Q. I believe you said the bumper was against

the two doors of the Plymouth? A. Yes.

Q. Was it about the middle of the two doors?

A. It pretty well covered the length of the two

doors.

Q. You looked at the car after the accident?

A. No, just at the time of the accident, I didn't
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go back and observe the car, I looked it over good

while I was there.

Q. When the wrecker came were you there?

A. No.

Q. Were you there when the cars were pulled

apart ? A. No.

Q. Tell me this, Mr. Witness, when you came

out of the cafe did you see any other vehicles on

the highway? A. I don't believe so.

Q. Did you see any parked along the highway?

A. When I came back from the highway cafe

the second time there was a hard-top convertible

down the road a ways parked off the road.

Q. There were some other people there when

you got to the [56] scene of the accident?

A. When I got back, yes.

Q. Were you the first party there ?

A. Yes, I believe I was.

Q. Do you know Mr. Hewitt Hawks from the

Texaco station? A. No.

Q. Did you see a gentleman at the scene of the

accident wearing a Texaco jacket?

A. Afterward, during the milling around, yes.

Q. You called the ambulance, did you ?

A. Yes.

Q. You didn't call the police?

A. I just hollered in and told them to call the

ambulance and the cops.

Q. You don't know whether anyone else called

the police?

A. No, that's all I said and then I went back.
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Q. Mr. Murray was trying to get up, you say?

A. When I got back he was, yes.

Q. And you laid him down ?

A. I tried to force him back down and loosened

his collar and his belt.

Judge Baum: I think that's all, your Honor.

No, I would like to ask one or two more questions.

The Court: Go ahead.

Q. Assuming, Mr. Witness, that there are two

nails out there on the ground where this point of

impact was, will you [57] describe this nail and

what was around it ?

A. There was an indentation in the road that

was filled with water, that is when I got there yes-

terday.

Q. Did this dip go north and south or east and

west?

A. It was just a little dip in the road and it was

longer north and south.

Q. How long was it north and south?

A. About a foot.

Q. How long east and west?

A. About six inches.

Judge Baum: That's all.

Redirect Examination

By Mr. Peterson

:

Mr. Peterson: Mr. Bailiff, will hand this to

counsel ?

Judge Baum : May I ask another question before

you ask him ?
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Mr. Peterson: Yes, certainly.

Q. You didn't see another indentation where

another nail was ? A. No.

Q. That is the only indentation you saw?

A. There are indentations all along the road, you

will find them on any highway.

Q. But there wasn't any other right close to this

indentation ?

A. I didn't pay any attention to them, no. [58]

Q. You didn't pay any attention to it—^you

wouldn't have seen the nail unless someone had

told you about it ? A. No, sir.

Q. Did you see some glass there close to the

nail ? A. No.

Q. You noticed no glass close to the nail at all?

A. No.

Q. Did you see any glass east or west of the

nail?

A. There is glass east of the nail and it is auto

glass; I don't know whose it is.

Q. There is glass east of the nail?

A. Yes ; four or five pieces there.

Q. Was there any glass west of it ?

A. I don't believe so.

Judge Baum : That is all.

Redirect Examination

By Mr. Peterson:

Q. You have a picture in your hand ?

Judge Baum : Which exhibit is that ?
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The Clerk: Plaintiff's exhibit 21.

The Court: Do you have any objection to this?

Judge Baum: We object to this; it is a duplicate

and it has automobiles around it.

Mr. Peterson: It is not a duplicate of anything

that has been offered. [58-A]

LESTER F. MURRAY
called as a witness by the plaintiff, after being first

duly sworn, testifies as follows : [64]

Direct Examination

By Mr. Peterson:

Q. State your name, please.

A. Lester Murray.

Q. You are one of the plaintiffs in this action?

A. Yes, I am.

Q. How old are you? A. I am forty-two.

Q. In October, 1951, by whom were you em-

ployed ?

A. Inland Empire Insurance Company.

Q. Where did you live at that time?

A. Salt Lake City, Utah.

Q. Where do you live now?

A. Rockford, Illinois.

Q. What were your duties generally with your

employer in October, 1951 ?

A. Appointing new agents and try to increase the

production that we had and generally oversee the

field operation.

Q. You did quite a lot of travelling on that job?
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A. Quite a bit.

Q. Was this portion of Idaho within your ter-

ritory ?

A. The whole state of Idaho was in my territory.

Q. Prior to October 2, 1951, had you ever sus-

tained any serious injury to your person?

A. No, sir. [65]

Q. What was the general condition of your

health prior to October 2, 1951 1 A. Good.

Q. How much were your earnings in October,

1951, and for a time prior thereto ?

A. $450.00 a month.

Q. And that was—did that employment have any

other emoluments beside that? A. Yes.

Q. What was that?

A. I had an automobile plus an expense account.

Q. Do you know what your expense account was ?

A. It varied; it ran anywhere from thirty to

forty dollars a week. The automobile was main-

tained by the Company and I could drive it for

pleasure purposes.

Q. And when did you return to work after this

accident ?

A. January 2, 1952, on a part-time basis.

Q. How much did you earn when you returned

to work?

A. As I recall, it was $250.00 for the first month.

Q. And how much thereafter?

A. My employment terminated at the end of

January.

Q. Then where did you seek employment?
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A. I had to find a position and I found one

temporarily in Salt Lake City with another firm

and then went to Rockford, Illinois. [66]

Q. How long had you been with this employer

with whom you were working in October, 1951?

A. About 18 months.

Q. When you moved to Illinois, how much was

your wages?

A. On an annual basis it came out the same,

$450.00 for a salary, but I had no car and no ex-

pense account.

Q. You had to pay your own expenses ?

A. That's right.

Q. Calling your attention to the 2nd day of Oc-

tober, 1951, were you involved in an accident on

that day? A. I was.

Q. And where had you been in the early after-

noon of that date?

A. I had been in Malad City.

Q. And what had you done there?

A. I called on an agent in that town that rep-

resented the Company.

Q. And then you left there for what point?

A. I left there for either Downey or Pocatello.

Q. And did you drive over to Downey?

A. I drove over but did not stop at Downey. I

determined that it was too late to make my call

there and I decided to go right on to Pocatello.

Q. Do you have any recollection now of having

driven up to and approached highways 91 and 191

that leads through Downey? A. I did. [67]
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Q. Describe the road there from Malad to

Downey *?

A. From Malad to Downey, I would say, comes

in a northeasterly direction and about the time you

hit Downey or where the two intersect it swings

definitely northeast and there is a stop sign there.

Q. Did you stop at that stop sign?

A. That I did. There is where I determined that

I would not go to Downey to make the call at the

bank but would go directly to Pocatello.

Judge Baum: We move to strike that last por-

tion as not being responsive.

Mr. Peterson : That may be stricken, if the Court

please, without any objection.

Q. What did you do after you stopped on that

roadway ?

A. Shifted gears and made my left turn on the

northbound highway and headed toward Pocatello.

Q. What did you observe from that point on?

A. As I was going north, nothing particularly,

but the usual things; I was watching the highway

and just before I came to—there is Y coming into

Downey and just before I got there I saw a truck

coming the opposite direction; he was approxi-

mately, I would say, four hundred feet away
from me.

Q. What do you next remember ?

A. That is the last I remember.

Q. What is the character of that road that you

were driving [68] with respect to visibility?

A. It is good.
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Q. Is there any curve that interferes with visi-

bility either way ? A. Not that interferes, no.

Q. There is, however, a slight curve?

A. There is a slight curve but it doesn't inter-

fere with visibility.

Q. The next thing that you recall

Judge Baum: Just a minute, we move that the

last answer be stricken as not responsive. He was

asked if there was a slight curve and he volunteered

the other information.

The Court: Yes, he did, but I will let it stand.

Q. What is the next thing that you remember?

A. Waking up in the hospital with my wife

there and I didn't know how I got there.

Q. Where was that?

A. I later found out it was the Marsh Valley

Hospital in Downey.

The Court : We will recess at this time for fifteen

minutes.

May 20, 1953—3:15 P.M.

Q. Mr. Murray, you said that you recalled seeing

the truck considerable distance away, four hundred

feet, I think you said, or something like that; do

you have any recollection or do you know now which

side of the highway the truck was on at that [69]

time ?

A. At that time he was on the right side.

Q. In which direction was he headed?

A. Travelling south.

Q. In which direction were you going?
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A. Travelling north.

Q. From Downey toward Pocatello ?

A. That's right.

Q. Do you have any recollection or do you have

any impression as to how fast you were going after

you left the intersection?

Judge Baum: That is objected to as being too

general.

Q. Do you know how fast you were going after

you came onto the intersection of the Malad Road

with 191?

A. I would say about 35 miles an hour. [70]

* * *

Q. What are you doing now by way of vocation?

A. I am sitting down all the time and I have to

sit in a [73] stenographic chair because a chair like

this or a comfortable chair I can't take for any

length of time. I have to sit right straight up. If we

have company in to play cards I have to sit on a

kitchen chair.

Q. What is the fact with respect to dressing in

the morning?

A. It takes a while to do it because when I get

out of bed my back is stiff ; the stretch, they say, is

gone from this side. My back is stiff—it is like an

old rubber band; it moves slowly and it don't come

back into position again.

Q. When did you go back to work after this ac-

cident? A. January 2, 1952.
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Q. What kind of work did you do after you went

back to work?

A. I had to stay inside and I had to leave the

place, as I said, at the end of January because I

could no longer

Judge Baum : He is giving conclusions—the fact

that he left is sufficient.

Q. You left your previous employment?

A. Yes, sir.

Q. Why?
A. There was no job there for me unless I could

travel and I couldn't travel; I can't stand driving

for any period of time any more.

Q. Did you receive certain checks or payments

of compensation wages, did you not?

A. I did.

Q. Do you recall how much those were? [74]

A. Yes ; it came to $30.26 weekly and the total at

the end

Judge Baum: We object to that in view of our

understanding.

Mr. Peterson: I thought it was incumbent on

me to make that proof ?

Judge Baum: I told you to tell the total.

The Court: I understood that you were going

to stipulate as to that and then it would be a ques-

tion of law for the court to pass on whether it was

recoverable or not.

Q. Do you know the total amount you were paid

for unemployment compensation?

A. For unemployment or the total of everything ?



68 Lester F. Murray, etc.

(Testimony of Lester F. Murray.)

Q. Workmen's compensation.

A. I was paid $380 for workmen's compensation

plus $605 for permanent and partial disability.

Q. Do you know concerning the amount, at this

time, that was paid for Doctor and Hospital ex-

penses? A. Yes; I think I do.

Q. What is that figure?

A. Can I take a second to total it up?

The Court: Yes, you may.

Judge Baum : You may give it, Mr. Peterson.

Mr. Peterson: It was $1,853.62.

The Court : That may be understood that would

be the testimony of the witness. [75]

Q. What is the fact with respect to your ability

to walk; are you able to walk now?

A. I can walk, but as I mentioned before, my
back is liable to seemingly pull out of place at any

time and I will have to hold it with my hand and

my pelvis bothers me and likewise my ankle will

swell up and the lower part of the leg to the point

where it is more than a little bit uncomfortable.

The elastic stocking begins to get terrific pressure

on it and I just have to raise the leg up and keep

it elevated all night and then it's gone.

Mr. Peterson: I believe that's all, your Honor.

Cross-Examination

By Judge Baum:

Q. I believe you said, on direct examination, that

you couldn't sit in a comfortable chair; that you



vs, Louis McFarland 69

(Testimony of Lester F. Murray.)

had to sit in a stenographer's chair; do you mean

by that that a stenographer's chair is not comfort-

able?

A. No, I do not, but it holds my back in place.

Q. Who, of these gentlemen over here, represents

you and who represents the insurance company?

Mr. Peterson: If the Court please, they are joint

plaintiifs and their names are on the pleadings; I

believe this is immaterial.

Judge Baum : No—your Honor, I would say that

counsel, whom I suspect is representing the Insur-

ance Company, the evidence shows, has been gather-

ing up the witnesses. I think we are entitled to [76]

know.

Mr. Peterson : I think that is rather out of joint.

Judge Baum says he knows who is representing the

Insurance Company and then he says he is entitled

to know.

The Court: I will help them out and keep the

lawyers' actions a secret.

Q. You were given expense money to come out

here ? A. I was not.

Q. You had been when you were here before?

A. I had not.

Q. You are 42 years of age?

A. That's right.

Q. You received $605.00 for permanent partial

disability ?

A. I received that amount, that is correct—at

the time I was 41.

Q. You have been paid that amount ?

A. That is right.
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Q. You had been in Malad City, you say?

A. Yes, that is correct.

Q. You are now receiving the same salary and

making the same amount of money that you were

making before this accident?

A. I am receiving the same salary but not re-

ceiving the same amount of money.

Q. You didn't make any money out of your ex-

pense account, did you?

A. Indirectly, yes, it helps, and the car in there

also, which is quite an expense.

Q. But your expense account—were you just re-

imbursed for [77] your expenses or were you mak-

ing money out of your expenses?

A. I was reimbursed—that depends on how you

look at it, but I would say that I was reimbursed

for my expenses.

Q. You have been paid for the actual money, for

what you spent while you were out?

A. Yes ; which included meals away from home.

Q. You didn't get any expenses while you were

home ? A. No.

Q. You had an automobile that was the com-

pany's when you were travelling on Company busi-

ness?

A. It was the Company's, but I used it for my
own personal business also.

Q. Did they put in the gasoline when you were

on your own business? A. They did.

Q. Do they do that now?

A. I don't have any automobile to travel with.
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Q. Otherwise your salary is the same?

A. My salary is the same.

Q. And you have an indoor position?

A. That is correct.

Q. You are working for the American Insur-

ance Company? A. That is right.

Q. In Rockford, Illinois?

A. Yes, sir. [78]

Q. How did you come out here this time, by

train? A. Yes, sir.

Q. When you approach Downey, do you recall

where this stop sign is that you have" mentioned?

A. Yes, sir.

Q. There is a junction, is there not, of the road

that is coming from Malad and the road that is

coming from Preston? A. Yes, sir.

Q. And that's what you call the junction?

A. Yes.

Q. And where is the stop sign from there?

A. You mean in relation to it ?

Q. Yes.

A. It is practically right at the shoulder of the

road coming from Preston.

Q. As you come in to Downey from Malad there

are some other signs there, aren't there?

A. I don't recall.

Q. You have been in Downey a good number of

times, haven't you?

A. I have been through Downey quite a number

of times, yes.
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Q. And you had an agent there, did you not?

A. That is correct.

Q. And you were associated with a man there,

or he was associated with you as your agent?

A. That is right. [79]

Q. You have been there innumerable times,

haven't you?

A. I have not been there innumerable times.

Q. You testified at a hearing in this matter some

time ago, did you not ? A. That is right.

Q. Didn't you say that you had been in Downey

innumerable times or been through there innumer-

able times ?

A. I may have said that I had been through

there innumerable times, but I had not been in it

innumerable times.

Q. But you have or had been through there

imiumerable times? A. That is correct.

Q. And you have come fram Malad innumerable

times? A. No.

Q. How often?

A. I wouldn't venture to say—we hadn't had

that agent in Malad too long a time. In fact, we had

had him only about eight months at the very most.

Q. When you had come from Salt Lake City to

Idaho, you would travel that road, wouldn't you?

A. No, I would generally come through Preston

because we had agents all along that line.

Q. Do you remember seeing that sign, '^ Entering

Downey," before you came to this stop sign?

A. No, I don't remember.
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Q. You say that there was not a sign there be-

yond and to the west of this stop sign that said,

''Entering Downey'"? [80]

A. I wouldn't say there wasn't, but I just don't

recall particularly seeing it.

Q. Do you know where the accident happened,

of your own knowledge ? A. No.

Q. Assuming that it happened north of the far-

thest entrance north on the road going north that

you were travelling on, how far from this stop sign

was it? A. I didn't just get that.

Q. You are acquainted with the entrance into

Downey at the stop sign?

A. That is correct.

Q. And further north there is another road

—

there is a triangle where the northbound traffic takes

one road and the southbound traffic takes another?

A. That's right.

Q. Now, from that stop sign to this triangle,

which is the farthest north entrance into Downey,

how far is it?

A. I would say approximately 1,500 feet.

Q. You at one time had it about two hundred

feet, didn't you?

A. No, I don't believe I did. I believe I had it

about 800 feet.

Q. I will ask you if at the time you gave your

deposition, you didn't say:

''Q. How far is it from the junction where

the two roads merge up to the other entrance into

Downey?" and the answer, ''That I would have to
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make a guess, I would [81] say two hundred feet/'

A. Then I must have said it—that was purely a

guess.

Q. And this 1,500 feet is a guess?

A. No, it isn't.

Q. Did you measure it ? A. Roughly, yes.

Q. When? A. Yesterday.

Q. Who was with you ?

A. Mr. Welsh, Mr. Nye, my wife and myself.

Q. Did you have a surveyor along?

A. No, sir.

Q. Did you step it off ?

A. No, sir ; clocked it on the car trip meter.

Q. Then it is about 1,500 feet from this sign

where the word stop is, to the northern entrance

into Downey? A. Yes, sir.

Q. Has it been pointed out to you how far north

of this north entrance the accident happened?

A. I was told where it supposedly happened.

Q. You saw a nail, didn't you?

A. I saw a piece of that cloth; I didn't see a

nail particularly.

Q. Wasn't there a nail with that red cloth?

A. I didn't notice that but there could have [82]

been.

Q. What was holding the red cloth?

A. There was some black macadam over it, it

seems to me.

Q. Then did you see a nail?

A. No, I didn't see the nail.
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Q. You were present when the Corporal was

testifying^ A. Yes, that's right.

Q. He was testifying about a piece of ground

beyond the blacktop, was he not *?

A. That's right.

Q. And you didn't see a nail out there *?

A. No.

Q. And there was a red piece of cloth on the

macadam, the blacktop *?

A. No ; it was off where the shoulder is.

Q. What was holding if?

A. It seemed that there was some macadam over

it, or black gravel that had gone over it—this

shoulder, it has been testified, has been oiled and this

seemed to have been oiled and packed down there.

Q. Then this cloth that you saw was covered

with blacktop partially *?

A. Partially, yes, sir.

Q. You didn't see any cut out places or de-

pressions beyond the blacktop?

A. No; just what seemed to be a little bit of a

ditch. [83]

Q. Was this ditch in the blacktop?

A. No, it was out to the side.

Q. How far from it, did you say?

A. I didn't say.

Q. Do you know?

A. Not by accurate measurement, just by guess-

ing.

Q. How far was this little depression from the

red cloth that you saw?
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A. I would say that this depression was approxi-

mately sixteen feet.

Q. From this red cloth? A. That's right.

Q. Did they tell you what that red cloth meant ?

A. They said that they understood that it had

been put there by Sheriff Tillotson.

Q. In other words, there was a red cloth that

you were informed had been put there by an officer ?

A. That's right.

Q. You talked to that officer, did you not?

A. No, sir.

Q. Your attorneys did, didn't they?

A. I don't know; I wasn't with them when they

talked to him.

Q. You know that the attorneys have talked to

him?

Mr. Peterson: I don't believe that is proper

cross-examination, your Honor. [84]

Judge Baum : I will withdraw it.

Q. Did you see either of these nails off the pave-

ment out in the area that is not travelled?

A. No, I saw no nails. I saw just the red flag.

Q. The Corporal was with you all the time?

A. He was there with us but we wandered

around somewhat by ourselves.

Q. Did you see one or two red flags?

A. Well, I saw what appeared to be one that was

covered over with macadam and coming out the

other side, maybe it was two, I wouldn't know.

Q. Now, how far was this red flag from the edge

of the pavement on the north and south road, if the
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pavement had been extended and not made into the

curb, how far east of that was the red flag?

A. Six or eight feet.

Q. When you came up from the south you passed

and met some trucks, didn't you—that day?

A. I recall only the one.

Q. Which one was that?

A. The one I saw coming just prior to the ac-

cident ?

Q. Do you know if that was the one that you

collided with? A. No, I don't know.

Q. Then the truck that you saw up the road,

you don't know whether that is the one you col-

lided with or not, do you?

A. No, I don't. [85]

Q. Now, after you left this stop sign place and

proceeded up this 1,500-foot strip and until you saw

this truck when you were 400 feet away from it, did

you see any truck at all?

A. No, not that I recall.

Q. Did you see any cars? A. No.

Q. Did you see any parked along the highway?

A. Not to my knowledge.

Q. Did you see any parked in front of the vari-

ous service stations? A. I didn't notice.

Q. Then, as you were about four hundred feet

from where you saw a truck, where were you when

you saw that truck?

A. Oh, I would say that I was just

Q. You were on the highway?

A. I was on the highway headed north toward
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Pocatello and just a little bit south of where the Y
starts in.

Q. You were south of where the Y starts when

you saw this truck?

A. I would say that's right.

Q. How far south of the Y were you when you

saw this truck? A. Not very far.

Q. How far would you say?

A. Twenty or twenty-five feet, I don't know

exactly.

Q. That is the only time you saw any vehicle on

that road? [86]

A. That's the only one I recall.

Q. And that now is the only one that you recall

you saw? A. That's right.

Q. You think it was how far away from you,

this truck that you saw?

A. I would estimate about 400 feet.

Q. How fast were you driving just before you

saw this truck? A. About 35 miles an hour.

Q. What is there that leads you to think that

you were driving 35 miles an hour?

A. I generally stick to about that speed in going

through towns and I had just come away from a

stop sign and I do not make a practice of being in

a hurry, plus the fact that I was in no hurry, skip-

ping one stop.

Q. You don't know—you didn't look at your

speedometer ? A. No.

Q. Maybe I misunderstood you. Didn't you say

that you were in a hurry to get to Pocatello and
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that is the reason you didn't stop at Downey?

A. No. It was too late to stop at Downey be-

cause the bank was closed and the agent was in the

bank.

Q. What was the state of the weather ?

A. As I recall at that particular time it was not

raining, but it had been raining off and on all day.

Q. The pavement was wet, wasn't if? [87]

A. That is right.

Q. Water along on the pavement?

A. In spots, yes.

Q. Now, as a matter of fact, wasn't it raining

when you saw this truck ahead 1

A. It is my recollection that it wasn't.

Q. You think then that you were about 25 feet

south of the south end of this triangle that leads

into Downey? A. That's an estimate, yes.

Q. You recall of testifying in this case on Oc-

tober 2, 1952? A. Yes, I do.

Q. At that time you had the truck or had a

truck about 300 to 400 feet away from you?

A. Seems to me I did.

Q. And at that time you had passed this south-

ern entrance of this triangle that leads into Downey

and was between the south entrance and the north

entrance of the triangle, were you not?

A. I don't recall that statement.

Q. Was this question asked you: ''In other

words, when you first saw the truck, you were be-

tween the two entrances that lead into Downey?"
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Answer: '^I believe that would be about right."

Was that question asked you and did you answer

it that way?

A. If it is in there, I must have. [88]

Q. '* Question: Well, were you in about the mid-

dle of it or were you to the northerly or southerly

side of this triangle? Answer: Probably closer to

the south entrance." Was that question asked you

and did you answer it that way ?

A. If it is in there, I must have. You will have

to recall that I had not been back there since the

accident.

Q. You had not been there since the accident?

A. No, sir, at the time that was taken I had not

been there.

Q. Then you have no idea what truck hit you

as far as you are concerned or whether you hit a

truck or whether they hit you? A. No, sir.

Q. And you don't know, of your own knowledge,

where the point of impact was? A. No, sir.

Q. Do you recall keeping your eye on that truck

after you saw it down about four hundred feet?

A. No more than normally.

Q. Well, '
' normally, '

' what do you mean by that ?

A. You see a car or truck coming the opposite

way, you just sort of watch them and if there isn't

anything happening, you try to look beyond them.

Q. Did you look at this and keep looking at it?

A. I don't recall. The last I recall seeing it was

as I just stated. [89]
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Q. And you don't know how fast it was driving,

that truck? A. No, sir.

Q. And you think you were driving 35 ?

A. I am quite sure I was.

Q. Were you asked this question and you an-

swered it at this hearing: ''Well, what was the dis-

tance between you and this truck when you first

saw it? Answer: I would say that when I saw it

I was between the two entrances to the town. '

' That

was asked and you so answered.

A. As I say if they are in there, I did. I had

not been back there.

Q. You answered that would be about right?

A. If it is in there, yes. I don't recall the entire

testimony.

Q. Have you read a copy of this testimony in

your counsel's hand? A. Yes, I have read it.

Q. Since you came here

?

A. That's right.

Q. And you recall that is in there, don't you?

A. Not the whole thing. I don't recall it ver-

batim, no.

Q. But you recall those questions that I put to

you?

A. I would say they are in there, yes.

Q. At that time, at that hearing, weren't you

asked this question: "Well, after first seeing the

truck, when was the next time you observed it?"

You answered: "That I couldn't tell you." [90]

A. That's right. Meaning the same thing I am
telling you now, that I don't recall seeing it after

that.
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Q. About how many times have you been through

Downey'^ How many times had you been through

there at that time, do you think ?

A. Oh, probably in the 18 months I have been

out here, I have been through it about eighteen

times, maybe twenty. I have no way of knowing for

sure.

Q. You knew there were a great number of gas

stations along there ?

A. I knew that it was a business district along

there, yes.

Q. You knew that there was a business district

across the tracks'? A. That's right.

Q. And you had driven into this triangle and

over into Downey several times, hadn't you?

A. I had driven into the actual city of Downey
prior to the accident—across the tracks not more

than three times.

Q. But you had been over this triangle, had

you not? A. That is correct.

Q. You are now gainfully employed and expect

to stay so, do you not?

A. I do—^barring being bedridden—yes.

Q. There is no indication of your being bedrid-

den, is there?

A. One never knows. The doctors told me to be

careful.

Q. You are careful, aren't you? [91]

A. I try to be.

Q. Do you recall seeing any cars parked along

the highway between the point where you say you
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saw this truck and where you stopped at the stop

sign ? A. No, I do not.

Q. You mean there wasn't any or you don't re-

call? A. I just don't recall.

Judge Baum: I believe that's all.

Mr. Peterson: No further questions.

The Court: The jury may retire for a moment.

So the officer won't have to remain over tonight

you may make your offer of proof now.

Mr. Nielsen: The plaintiff at this time desires

to make an offer of proof by the following testi-

mony, claiming as a ground, surprise in that coun-

sel talked to the officer about this matter last

Thursday and reviewed a copy of a report which

counsel had which was discussed as to a statement

made by the person at which time the officer told

counsel that the defendant had told him that he

didn't see the car in sufficient time to stop and be

able to avoid the accident. We want to ask the officer

—to make an offer of proof and to ask the officer if

he has a recollection of whether the defendant made

such a statment to him. I think it was in that form,

that he said he didn't know whether it was or not.

The impeaching [92] question that counsel desire

to ask him is whether, or rather if he doesn't recall

having a conversation with Mrs. Murray, wife of

the plaintiff, in the hospital in Downey, shortly

after the accident occurred at which time the police

officer stated in substance and effect, to Mrs. Mur-

ray, that he had talked to the defendant and that

the defendant had told him that he had not seen
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Mr. Murray's car in sufficient time to be able to

stop in time to avoid the collision.

The Court: The offer will be denied.

Mr. Nielsen: I wonder if we might recall Mr.

Tillotson and ask him in regard to another matter

concerning his physical observation.

The Court: Recall the jury, and you may recall

the officer.

elOHIsr L. TILLOTSON
recalled by the Plaintiff, having been heretofore

duly sworn, testifies as follows:

Direct Examination

By Mr. Nielsen

:

Q. You are the Mr. TiUotson who testified pre-

viously in this matter, are you not?

A. Yes, sir.

Q. During your investigation at the scene of the

accident, did you observe any brake marks at or

near the rear end of [93] the truck, either toward

the north or toward the south from the position the

truck was in at the time you saw it?

A. No, sir, I didn't.

Q. Was there any skid marks on the highway

left by either vehicle?

A. None discernible, to my knowledge ; none that

I noticed; no, sir.

Q. You looked to see if there were any brake

marks, did you? A. I did.

Mr. Nielsen: That's all.



vs. Louis McFarland 85

(Testimony of John L. Tillotson.)

Cross-Examination

By Mr. Baum:

Q. When you arrived at the scene of the acci-

dent, did you observe the window on the truck on

the driver's side? A. I did, yes, sir.

Q. Was it up or down?

A. It was down, sir.

Q. There are some nails driven in the soil out

there beyond the pavement and beyond the road-

way? A. That's right, sir.

Q. And there are two ? A. That's right.

Q. Do you know where they are located with

reference to where the cars were?

A. I do. [94]

Q. Where?

A, One is at the back end of the truck and the

other at the front part, where the vehicles stopped.

Q. That is where the truck stopped?

A. Yes, sir.

Q. In other words they are off the pavement

and out in the soil? A. That's right, sir.

Q. The one is what did you say?

^ A. In front there, representing where the front

part of the truck was, on the bank where the front

of the truck was.

Q. The wheels ?

A. Yes, the wheels, and this other is on the oil

at his rear, off the oil but on the main shoulder of

the oil.

Q. This is off 121/2 feet (indicating) ?
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A. Yes, sir.

Judge Baum: That is all.

Redirect Examination

By Mr. Melsen

:

Q. This nail, you say, is at the rear, the point

where you marked the right rear of the truck at the

time you saw it, is a nail that has a little piece of

red cloth attached? A. That is right.

Q. And that is driven into the hard surface?

A. That is hard surface, yes. [95]

Mr. Nielsen: That's all.

Recross-Examination

By Judge Baum:

Q. Is that on the hard travelled surface or out

farther ?

A. It is not on the main travelled surface, no,

sir; it is still in hard surface, but not on the main

road.

Q. But it is still in this Y? A. Yes.

Q. That is out about 121/2 feet ?

A. As near as I can recall, yes, sir.

Q. And you put these nails in?

A. Yes, sir.

Q. Do you remember or know R. F. Hamilton,

an engineer? A. Bob Hamilton. Yes, sir.

Q. You are the one that put the nails there?

A. I was there when they were put there, yes,

sir.
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Q. Where the nails are are the places you have

indicated? A. Yes, sir.

Q. And you showed these to Mr. Hamilton?

A. I did.

Q. And he was making measurements?

A. Yes, sir.

Judge Baum: That is all.

Redirect Examination

By Mr. Nielsen: [96]

Q. What do you mean, Mr. Tillotson, when you

say, "I was there when the nails were put there"?

A. I was under the impression that I wasn't

supposed to tell anything about who put those nails

there or anything else. You gentlemen was under

the impression that I placed the nails there myself ?

Q. That is what you told us last Thursday.

The Court: I want to warn counsel that if you

start to tell what this witness told you, you will have

to take the witness stand to testify if he answers

it wrong or differently than you expect.

Mr, Nielsen : I will withdraw the question.

Q. Mr. Tillotson, did you put the nails there ?

A. I never actually placed them there.

Q. When were they put there ?

A. Shortly after the accident. I cannot recall

just when it was. [97]
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DEPOSITION OF WALLACE S. BROOKE

Direct Examination

By Mr. Welch:
* * *

Q. Doctor, assume that a man suffering the type

of injury that was suffered by Mr. Murray, in which

he received a brain concussion, would that man

have an amnesia as to things that happened imme-

diately previous to the time of the accident?

A. Amnesia %

Q. For remembering things'?

A. Amnesia for recent events occurring just

prior to the [125] concussion, is quite common, and

in moderate degrees of head injury.

* * *

Cross-Examination

By Judge Baum: [126]

* * *

Q. Did he have an enlarged liver"?

A. Not at the time I saw him; but, again, that

would be for the other doctors in Idaho to answer.

Q. Shock, due to trauma, and blood loss is listed

here among the things. Was that shock severe, or do

you know. Doctor "?

A. From the accounts it was moderately severe

;

but, again the doctors who treated him in Idaho are

the ones who should answer that.

Q. You would not want to say, in your opinion,

whether it was severe or otherwise? I just want

what you observed?
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(Deposition of Wallace S. Brooke.)

A. I did not see him until he had passed that

stage.

Q. Was he given both dicumarol and heporin ?

A. Yes, he was.

Q. Doctor, the last time you saw him was in

February, 1952?

A. That is wrong. I did see him, but not as a

patient. He brought his son in to see me in March,

at which time I asked him a few questions. I made

no notes.

Q. He was about at that time? A. Yes.

Q. You did not see him in September, 1952, when

he was in Idaho? A. No, I don't think I did.

Q. As a whole, his recovery has been very satis-

factory, hasn't it. Doctor?

A. It has been extremely satisfactory, except for

the problem with his leg. [136]

Q. If he is able to walk about, and that has

cleared up, then his recovery has been surprisingly

well, has it not? A. Surprisingly well?

Q. It is surprisingly good, put it that way?

A. Yes, his recovery has been good.

Q. And the only thing that you would say now
that might cause trouble or suffering is in reference

to that leg?

A. Plus the occasional trouble with cold weather,

and the aching in the back.

Q. Will that clear up—that cold weather indica-

tion? A. I don't know.

Q. Occasionally, in patients, it does clear up ?

A. Yes, I believe that is true. [137]
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The Court: The jury may retire. In fact, the

jury may be excused at this time until 2 p.m.

May 21, 1953—11:30 P.M.

Judge Baum : Our first motion is that we desire

to renew our motion for mistrial setting forth the

same reasons heretofore stated, and adding thereto

the counsel sought to bring forth some alleged state-

ment that some witness may have made to him. That

is our first motion and if that is denied,

Comes now the defendant and moves for a di-

rected verdict in this and based upon the following

grounds

:

That there is not sufficient evidence to justify the

Court in submitting this matter to the jury and

that the evidence is insufficient to show that the de-

fendant was in anywise negligent and further that

the evidence discloses that the [141] accident oc-

curred off the highway, not on the highway, not on

the travelled portion of the highway and there is no

identification that this truck, as driven by Mr. Mc-

Parland, was not in a position that it was at the

time of the impact. In other words, there is no

identification here that the truck that the Plaintiff

said he saw coming down the highway is the truck

that he collided with, because he said he didn't know,

and further from the fact that in this case there

is an explanation that up to a certain point the

speed limit is contrary to and in violation of the

laws of the state of Idaho—that was being main-

tained by the Plaintiff.
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1

That's all of the motion.

(Remarks of Counsel not reported.)

The Court: We will recess until 2 o'clock, at

which time I will rule on the motion.

May 21, 1953—2 :00 P.M.

The Court: It is claimed in the complaint that

plaintiff was injured as a result of the manner in

which the defendant was operating his vehicle. The

acts of negligence as alleged are

:

1st. That the defendant failed and refused to

maintain and keep a lookout in a southerly direc-

tion as he, the said defendant, made a left-hand

turn and drove east across highway 191 directly

into the path of the car being operated by the

plaintiff. [142]

2nd. That the defendant at said time and place

failed to have his said motor vehicle under control.

3rd. That the defendant herein propelled and

drove his truck into a left-hand turn across the cen-

ter line of said highway and into the path of the

car being operated by the plaintiff, at a high, dan-

gerous and excessive rate of speed considering the

proximity of the automobile being driven by the

plaintiff.

4th. Defendant was further negligent and care-

less and heedless in operating his said automobile

upon the wrong side of said roadway and onto the

side of the roadway lawfully used by the plaintiff

herein.
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5th. That the defendant was also negligent and

careless and heedless in failing to yield the right-of-

way to the plaintiff herein.

It would be necessary, before the plaintiff could

recover, to prove one or more of the allegations of

negligence by a preponderance of the evidence, that

is, it is necessary that the plaintiff prove one or

more of the allegations of negligence in the com-

plaint by an amount of evidence which would con-

vince the jury that the weight of the evidence

tended to his side of the case. Here we are not ad-

vised in any way how the accident happened except

there was a collision in which both vehicles were

involved. There is no evidence as to how the plain-

tiff handled his car after passing the stop sign, as

the evidence is that he had no recollection of any

occurrence. He is of the opinion [143] that he was

driving about 35 miles an hour. It may be presumed

that he was using due care for his own safety. How-
ever, to establish actionable negligence in such a

case, the evidence must so describe, picture or visual-

ize what happened as to enable one fixed with the

responsibility for ascertaining the facts to find that

the defendant was the culpable party, and to war-

rant such a finding, the evidence must be so strong

as to preclude the possibility of injury in any other

way, and compel, as the only reasonable one, the

conclusion that the accident was caused by the negli-

gence of the defendant in the manner alleged. Prov-

ing merely that the accident happened or the

existence of an opportunity existed for it to happen
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in the manner alleged is insufficient. The plaintiff

must go further and show, not only the defendant's

negligence, but that the injury complained of was

the result of such negligence. This rule of presump-

tion is a fixed rule, but it should not be abused, and

regardless of this presumption the evidence must

show that the defendant was negligent and that such

negligence was the proximate cause of the injury

or injuries complained of, before the Plaintiff could

recover.

Negligence is never presumed and it cannot be

presumed that the defendant was negligent here.

There is no evidence that the defendant violated any

law of the State of Idaho, and any decision of the

Court or jury that the defendant was negligent

would be the merest guesswork. [144] The evidence

as introduced by the Plaintiff is that the defendant

gave the proper left-hand signal before making the

turn. This is an unfortunate accident—I am satis-

fied that the plaintiff was severely injured and

suffers permanent disability. However, to hold the

defendant we must find from the evidence that his

negligence was the cause of the accident. Proximate

cause of any injury is a cause which in its natural

and continuous sequence, unbroken by any new
cause produces an event, and without which the

event would not have occurred. To find this would

require speculation far beyond any inference that

can be drawn from the evidence here. It may be that

neither party was negligent. It may be that it was

an unavoidable accident. There is no way for us to
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determine. The mere fact that an accident happened

does not justify holding the defendant liable.

After a thorough consideration of the record here

and a somewhat hurried study of the authorities,

it is impossible for the Court to find any evidence

where men's minds might differ as to the proof of

negligence on the part of, or by the defendant here.

This does not come within the so-called scintilla of

evidence rule. As I have mentioned, the plaintiff's

evidence, rather than show negligence on the part

of the defendant, proves that the defendant observed

the rules of the road and was not [145] guilty of

negligence.

The Court dislikes to assume the role of the

Jury, indeed. I never intend to do that. However,

I feel that I would be lax in my duty—in the duty

imposed upon me—if I were to allow this to go to

the jury and impose upon it the burden of bringing

in a verdict which in the Judgment of the Court

would be mere guesswork on their part.

The Motion will be granted and I want the jury

to know that the Court assumes full responsibility

for this decision because, under the law, I feel that

it was necessary for the Plaintiff to prove some

negligence on the part of the Defendant and this,

in the Court's opinion, they have failed to do, and

under the law it is the duty of the Court to instruct

you and the instruction of the Court is that you

return a verdict in favor of the defendant and

against the plaintiffs. The alternate juror may be

excused until Monday morning at ten o'clock.
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To avoid delay, I will appoint Mrs. Corey as fore-

man of this Jury and Mr. Clerk, you will hand her

the verdict for her signature.

This ruling, of course, does away with any neces-

sity of ruling on the motion for mistrial.

[Endorsed] : Filed September 1, 1953. [146]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

United States of America,

District of Idaho—ss.

I, Ed M. Bryan, Clerk of the United States Dis-

trict Court for the District of Idaho, do hereby

certify that the foregoing papers are that portion

of the original files designated by the parties and

as are necessary to the appeal under Rule 75

(RCP),towit:

1. Complaint.

2. Summons with return attached.

3. Answer.

4. Notice of Taking Deposition.

5. Notice of Tender of Deposition.

6. Motion to Amend Complaint and Order

Thereon.

7. Minutes of the Court of October 21, 1952.

8. Amended Complaint.

9. Answer to Amended Complaint.

10. Minutes of the Court of December 8, 1952.

11. Minutes of the Court of May 11, 1953.



96 Lester F. Murray, etc.

12. Minutes of the Court of May 20, 1953.

13. Minutes of the Court of May 21, 1953.

14. Verdict.

15. Judgment.

16. Cost Bill.

17. Affidavit re: Costs.

18. Objection to Cost Bill.

19. Notice of Appeal.

20. Undertaking for Costs on Appeal.

21. Order Extending Time for Appeal.

22. Transcript of Testimony.

23. Exhibits 1 to 27, Inclusive.

24. Order Amending the Judgment.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of said court this 3rd day

of September, 1953.

[Seal] /s/ ED M. BRYAN,
Clerk.

[Endorsed]: No. 14015. United States Court of

Appeals for the Ninth Circuit. Lester F. Murray,

and Pacific Employers' Insurance Company, a Cor-

poration of California, Appellants, vs. Louis Mc-

Farland, Appellee. Transcript of Record. Appeal

from the United States District Court for the East-

ern District of Idaho, Eastern Division.

Filed September 5, 1953.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for the

Ninth Circuit.
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United States Court of Appeals

for the Ninth Circuit

No. 14015

LESTER F. MURRAY, and PACIFIC EM-
PLOYERS' INSURANCE COMPANY,

Appellants,

vs.

LOUIS McFARLAND,
Appellee.

I STATEMENT OF POINTS

The points on which Appellant wishes to rely in

the above case are as follows:

1. The Trial Court erred in sustaining Appellee's

objection to the following question propounded by

Appellant to the witness, John L. Tillotson: ''With

reference particularly to where Mr. Murray was, did

he say anything as to where he was?" (Tr. page 19.)

2. The Trial Court erred in overruling Appel-

lant's objection to the following question pro-

pounded by Appellee to the witness, Tillotson, and

in permitting said witness to testify concerning in-

surance : "I want you to give all of the conversation

that you had with Mr. McFarland at the time that

Mr. Nielsen asked you about." (Tr. pages 23-24.)

3. The Trial Court erred in refusing to permit

Appellant to inquire into conversations had by the

witness, Tillotson, with third persons for the pur-
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pose of refreshing his recollections and for laying

the basis for impeachment.

4. The Trial Court erred in denying Appellants

offer of proof as follows: ''Mr. Nielsen: The Plain-

tiff at this time desires to make an o:ffer of proof

by the following testimony, claiming as a ground,

surprise in that counsel talked to the officer about

this matter last Thursday and reviewed a copy of a

report which counsel had which was discussed as

to a statement made by the person at which time the

officer told counsel that the Defendant had told him

that he didn't see the car in sufficient time to stop

and be able to avoid the accident. We want to ask

the officer—to make an offer of proof and to ask

the officer if he has a recollection of whether the

Defendant made such a statement to him. I think

it was in that form, that he said he didn't know

whether it was or not. The impeaching question

that counsel desire to ask him is whether, or rather

if he doesn't recall having a conversation with Mrs.

Murray, wife of the Plaintiff, in the hospital in

Downey, shortly after the accident occurred at which

time the police officer stated in substance and effect,

to Mrs. Murray, that he had talked to the Defend-

ant and that the Defendant had told him that he

had not seen Mr. Murray's car in sufficient time to

be able to stop in time to avoid the collision. The

Court: The offer will be denied." (Tr. pages 92-93.)

5. The trial Court erred in granting Appellee's

Motion for Non-suit and for Directed Verdict.

I
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6. The Trial Court erred in directing a verdict

in favor of Appellee and against Appellants. No
cause of action.

7. The verdict and judgment is contrary to the

evidence, and contrary to the law.

Dated this 12th day of October, 1953.

/s/ ARTHUR H. NIELSEN,

Attorney for Appellant.

/s/ BEN PETERSON,
Attorney for Appellant.

Receipt of copy acknowledged.

[Endorsed] : Filed October 15, 1953.

I




